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Concurrent causation is aterm
referring to two or more events
acting at the same time or in se-
quence to cause a loss. The concept
of concurrent causation exclusions
in insurance policies began after a
series of Californiacourt rulings
found that even though an event,
such as earthquake or flood, was
clearly excluded from coverage, if
another event, i.e. faulty design or
maintenance, not excluded, could be
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found, coverage could be applied.

In order to restrict coverage to the
intended perils, insurersincluded
concurrent causation exclusionsin
their policies. However, while solving
one problem, interpretation of the new
language in some cases went so far as
to deny coverage formerly offered
under al risks policies.

While several courts have re-
scinded the concurrent causation
doctrine, insurers have not, leaving the
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HISTORY OF THE CONCURRENT CAUSATION THEORY

Paul O. Dudey, CPCU

ntheearly 20" century, property
I insurance was offered on an
individua peril basis. Therewas
fireinsurance, to whichwasthen
added lightning because of the close
relationship of thetwo perils.
Separately, aninsurance buyer
could aso obtain wind and hail
insurance, explosion (but separate
boiler explosion coveragefrom
Separate underwriters), riot and civil
commotion, damageby vehicles,
damage by aircraft, vandadismand
maliciousdamageinsurance, and
variousother individua coverages.

But salling these coverages separately
led to* adverse selection,” asinsur-
ance buyerstend to be better under-
writersof their own exposuresthan
insurance company underwriters
could ever be, and would only buy
those coveragesfor which they
perceived ahigh potential exposurein
relationtothecost.

Later, when underwritersbegan
to offer the“extended coverage”
endorsement to thefireand lightning
policy, which provided most of the
above perils (but not boiler explosion
or vandalism and malicious mischief

adjustment of certain losses up to the
interpretation of those involved.

Thisarticle, by Adjusters Interna
tional insurance expert, Paul O.
Dudey, CPCU, reviews the history,
application and future of the concur-
rent causation exclusions in most
policies. We hope you will find this
interesting and useful information in
the adjustment of property losses.

Sephen J. Van Pelt, Editor

insurance) they found surprisingly thet,
becausethe element of adverse
selectionwasminimized, they could
pricethe extended coverage endorse-
ment substantialy lower than the cost

(continued on next page)
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of insuring dl of the various perils
separately.

Next came abroad perilsen-
dorsement, which added vandalism
and variousother perils. Then, findly,
following thelead of Marineunder-
writers, insurersbegan to offer “al
risks’ insurance, which, instead of
covering only perilsnamedinthe
policy, covered any physical lossor
damageto property not specifically
excluded.

Alongwith suchitemsaswear
andtear, rust, corrosion, fungus,
decay, deterioration, and other
naturally occurring and generally
cong dered uninsurable damage, two
of themajor perilscommonly
excluded were earth movement
(including earthquiake) and flood
(whichusudly asoincluded
variousother kinds of water
damage), whichwereclearly
spelled out inthe exclusionary
language of thesepolicies.

Thiswasasatisfactory
arrangement for both insurers
and insurance buyers. Earth-
quake and flood insurance could
be purchased separately, the
latter usualy through the Federa
Flood Insurance Program or, to
alimited extent, throughthe
surpluslinesmarket.

Concurrent Causation
Coverage

In 1982 and 1983 two court
casesin Cdlifornia, which
involved aconcept known as
“concurrent causation,” pro-
duced adrastic changein
underwriters thinking about all
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risks coverage. Thefirst case, Safeco
Insurance Co. v. Guyton, 692 F.2d
551 (1982), found theinsurer liable
for flood damage under an all risks
homeowners policy, notwithstanding
itsflood exclusion, because of the
failureof athird party resultingin
theflood which damaged the
insured’ s property. Thetheory was
that negligent maintenance of theflood
control structureswasnot an ex-
cluded peril so, using the concept of
concurrent causation, the covered
(not excluded) peril took precedence
over theexcluded peril, todlow
coverage.

Similarly, in Premier Insurance

Co. v. Welch, 140 Cal. App. 3d 720
(1983), ahomeowner’sall risks
policy wasfound to cover landdide
damageto theinsured’ shome,
notwithstanding the earth movement
excluson, becausefaulty ingtallation
of adrain by athird party, not ex-
cluded, was held to be aconcurrent
cause of theloss.

Concurrent Causation
Exclusions

In responseto thesetwo claims,
the Insurance Services Office (1SO)
quickly drafted revised exclusionsfor
their al riskspoliciesand aso,
believing that theterm “dl risks’




created theimpressioninthe minds of
policyholdersthat the policy gave
more coverage than wasintended,
dropped theterm “all risks’ fromthe
forms, replacing it with “risk of direct
physical loss’ unlessexcluded or
limited. The sameor comparable
exclusonary languagewasaso
adopted on most independently filed
forms

The concurrent causation exclu-
sonsfoundin Section B.3. of ISO
Causesof Loss— Specia Form CP
103006 96, covering risks of loss
not otherwise excluded or limited,
readsasfollows:

We [theinsurer] will not pay for
loss or damage caused by or
resulting from any of thefollow-
ing, 3.a. through 3.c. Butif an
excluded causeof lossthat is
listedin 3.a. through 3.c. results
inacovered cause of loss, wewill
pay for thelossor damage
caused by that covered cause

of loss.

a Weather conditions. But this
excluson only gppliesif weather
conditions contributein any way
with acauseor event excludedin
paragraph 1. above[the opening
paragraph of theexclusiong| to
produce theloss or damage.

b. Actsordecisons, including
thefailureto act or decide, of any
person, group, organization or
governmental body.

c. Faulty, inadequate or defec-
tive

(2) Planning, zoning, develop-
ment, surveying, Sting;
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Summary of the

Goncurrent Causation Exclusions

o Loss caused by weather conditions that
contribute to an otherwise excluded loss.

o Loss caused by acts or decisions of any
person, group or government bodly.

o Loss caused by faulty, inadequate or
defective activities such as planning,
design, maintenance, or faulty materials.

(2) Design, specifications,
workmanship, repair, construc-
tion, renovation, remodeling,
grading, compaction;

(3) Materidsusedinrepair,
construction, renovation or
remoddling; or

(4) Maintenance;

of part or al of any property on
or off the described premises.

Notethat these exclusionsdo not
apply tolossor damagefroma
covered cause of loss caused by any
of theseexclusions. However, inthe
mindsof someinsurers adjusters,
especialy sincethetragedy of Sep-
tember 11", theseexclusionsare
treated as much broader than the
exclusons authorsintended. The

result isthat legitimate claims, so
involving aconcurrent causation
exclusion, are sometimes denied even
when theresulting lossisby acause
not excluded intheform.

Typicdly, insurers adjustersmay
seizeon any of theb. or c. exclusions
and endeavor to apply themtofire,
explosion, collapse, or other covered
losses, despitethefact that these
causes of lossare not excluded.
Under the specid form (formerly “dl
risks’ form) covered causes of 10ss
arenot specifically listed (asthey are
under the basic and broad forms), so
coveragefor specific perilsmay not
beobviousto policyholders. Inthe
absence of an alert broker, attorney,
or public adjuster, aninsured, unfamil-
iar with the basisfor the concurrent
causation exclusons, may blindly
accept the adjuster’ s position and not
get paidfor alossthat islegitimately

(continued on next page)




covered under the palicy.

In 1989, the Californiasupreme
court, in Garvey v. Sate FarmFire
& Casualty Co., 770 P.2d 704, held
that the Californiaappellate courts
had misinterpreted the casesdis-
cussed abovethat used the concur-
rent causation doctrineto allow
coverageinthefaceof aclearly
excluded peril. Thesupreme court
stated that when aloss can be attrib-
uted to two causes, one covered and
oneexcluded, coverageexistsonly if
the covered peril istheefficient
proximate cause of theloss.

Had this decision been adhered to
in Guyton and Welsh, perhapsinsur-
erswould not havefelt aneed to add
theseexclusons. But having added
them, 1SO and most independent
insurers have, uptothispoint, left
themin, with potential harmtoin-
suredswho suffer alosswherethe
efficient proximate causeisacovered
(not excluded) cause of lossbut one
of theexcluded causesisasoin-
volved.

A caseinpoint, in another Cali-
fornia case, Sate FarmFireand
Casualty Co. v. \on Der Lieth, 218
Cal. App. 3d 964 (1990), an appeals
court overruled alower court which
had held that third party negligence
rather than earth movement wasthe
efficient proximate cause of theloss.
Inthis case, the appeal s court found
that even though thethird party was
indeed negligent, thiswasnot the
efficient proximate cause of theloss;
the earth movement was.

In aUtah case Alf v. Sate Farm
Fire and Casualty Ins. Co., 650
P.2d. 1272 (1993), whiletheefficient
proximate cause doctrinewas upheld,
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it was not applied when the parties
have agreed freely to contract out of
it, which the court found to bethe
case here.

| nsureds sometimeswill encounter
the ordinance or law excluson and
theinsurer’ srelianceon thisexcluson
to deny recovery for the cost of
demolition and debrisremoval of a
structure severely damaged by a
covered cause of |oss, when authori-
tiescondemn the property asathreat
to public safety and order it demol-
ished.

But inat least two cases, courts
have held that the condition of the
building after alossrequired its
demoalition, gpart from theauthorities
demolition order, setting asidethe
exclusion. Thesetwo casesare
Norfolk & Dedham Mutual Fire
Ins. Co. v. DeMarta, 799 F.Supp.33
(1993) and Digravina v. Merchants
Mutual Ins. Co.

A number of additiona states
have also begun to grapplewith the
problem of concurrent causation. A
research project by the Central
Arizona Chapter, Society of CPCU,
publishedin May 1988, listed 18
stateswith casesinvolving concurrent
causation at that time. They were
Colorado, Connecticut, Louisiana,
Illinois, lowa, Maryland, Michigan,
Minnesota, Mississppi, Missouri,
Ohio, New York, Tennessee, Texas,
Washington, and Wisconsin. Probably
more states could be added to thislist
sgncethat time. Ingenerd, athough
not entirely, these casesfollow the
Garvey interpretation that theinsured
peril must bethe*” efficient proximate
cause’ of theloss.

Future Expectations

Thereareno signsat thispoint
that 1ISOislikely to delete the concur-
rent causation exclusonany time
soon. However, astheindustry
recoversfrom the September 11"
disaster, someindependent insurers,
especidly inthe surpluslinesmarkets,
may beginto offer property coverage
withal or someof theseexclusions
deleted. If so, and if other features of
their coverage and price are satisfac-
tory, they will bean attractiveaterna
tiveto policieswith theseexclusons
intact.
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